also examines competing hypotheses of takeover regulation against our evidence of the effects of these statutes on the number of firms that were targets of tender offers, the percentage of targets successfully acquired in transactions initiated by tender offers, the number of multiple tender offers for the same firm, the control premiums paid to target shareholders in the tender offer, and the market's subsequent valuation of the target.
Our study found that the statutes had a negative effect on shareholder wealth. After adjustment for the number of public firms incorporated in each state, the number of takeover attempts in states with second generation regulation decreased relative to the number of takeover attempts in states without second generation regulation. There was no difference in the amount tendering shareholders received when the second generation statutes applied. Thus, shareholder wealth was not maximized under the ex post view because the statutes did not increase the control premiums paid to target shareholders and did not increase the market returns earned on the stock of the target firm after takeover. The statutes decreased shareholder wealth under the ex ante view by deterring takeovers and thereby impeding the efficiency of the market for corporate control.
Section I of this Note places the second generation statutes in historical context and summarizes the theoretical debate concerning the role of takeovers in promoting market efficiency and the effects of takeover regulation. Section II discusses the terms of the statutes and how they might be expected to affect takeovers. Section III reviews the empirical literature concerning the effects on the takeover process of federal regulation, state regulation, and management defensive tactics. Section IV presents our methodology and results. Finally, Section V discusses the implications of our study for theories of takeover regulation.
I. FEDERAL AND STATE REGULATION OF TENDER OFFERS
Second generation statutes can best be understood as one developmental stage in the states' efforts to regulate tender offers. Before we discuss the specific terms of the second generation statutes, it is necessary to place the statutes within the context of these efforts. This section briefly discusses federal and state regulation of tender offers and summarizes the frame- The Yale Law Journal [Vol. 97: 1193 work of the debate about whether such efforts benefit or harm shareholders.
A. Federal Regulation and the First Generation State Statutes
In 1968 the Williams Act first subjected cash tender offers to federal regulation." 2 The enactment of this statute was prompted in large part by concern about the coercive pressure" 3 on target shareholders to tender their shares. By mandating disclosure by the bidder and requiring that tendered shares be accepted pro rata, the Act provided target shareholders with time and information on which to base their decision to tender. 1 4
The adoption of this Act did not end dissatisfaction with some aspects of tender offers. Twenty-seven states enacted statutes that introduced delays in the takeover process beyond those mandated by the Williams Act. 15 Since these "first generation" statutes applied to corporations doing business in the state, incorporated by the state, or with a certain percentage of shareholders in the state, a takeover could be subject to conflicting regulation by more than one state. The Supreme Court struck down the Illinois Act in 1982 as an unconstitutional burden on interstate commerce." 6 The remaining first generation statutes' were either repealed, not enforced, 13. See infra note 19. 14. Persons must file an information statement, Schedule 14D-1, with the Securities Exchange Commission (SEC) and send it to the target within 10 days of acquiring direct or beneficial ownership of 5% or more of a class of stock. 17 C.F. R. § 240.14d-3 (1987) .
Shareholders who tender may withdraw their shares until seven business days after notice of the tender offer was given or if 60 business days after the making of the tender offer have passed. 15 U.S.C. § 78n (d)(5) (1982) . The SEC extended the right to withdraw for the duration of the tender offer. 17 C.F.R. § 240.14d-7(a) (1987) . Shareholders who tender early receive the benefit of any subsequent increase in the tender offer price. 15 U.S.C. § 78n (d)(7) (1982) . When a tender offer is oversubscribed, the shares must be purchased pro rata according to the number of shares tendered by each shareholder. Id. § 78n (d)(6).
15. These are the "first generation" statutes. The Illinois Takeover Act, ILL REv. STAT. ch. 121 1111 137.51-.70 (1981) (repealed) , was a typical first generation statute. The Illinois Act required potential tender offers to be registered with the Secretary of State if 10% or more of the target firm was owned by Illinois shareholders or if two of the following conditions were met: the principal executive office of the target was located in Illinois, the target was incorporated in Illinois, or at least 10% of the target's paid-in capital was represented in Illinois. Id. 1137.52-10. The Secretary had 20 business days in which to call a hearing and adjudicate the fairness of the offer. Id. 137.54 .E The Secretary could prevent the tender offer if the registration statement did not provide full and fair disclosure of all material information, if the terms of the takeover were inequitable, or if the terms would be fraudulent to the shareholders. Id. 137.57. 16. Edgar v. MITE Corp., 457 U.S. 624 (1982) . The plurality opinion held that the burden placed on interstate commerce by the extraterritorial reach of the statute outweighed Illinois's local interest in regulating takeovers. Three concurring justices, Burger, Blackmun and White, went further and declared that the Williams Act preempted the Illinois statute. Id. at 639-40 (White, J., concurring). They found that the 20-day waiting and hearing requirements imposed delays that favored incumbent management, upsetting the careful balance struck by Congress in the Williams Act between the interests of acquirers and management. Id. at 639. However, since the MITE majority did not reach the preemption issue, states were free to adopt new statutes regulating takeovers.
17. For a list of first generation statutes, see Warren, Developments in State Takeover Regulation: MITE and Its Aftermath, 40 Bus. LAw. 671, 671 n.3 (1983). modified to conform to the Williams Act, or did not survive constitutional challenge. 1 " State efforts to regulate takeovers continued. Citing continuing concern about fairness to target shareholders, 1 " many states enacted "second generation" statutes.
B. The Theoretical Debate Surrounding Takeover Regulations
State regulation of takeovers is significant in corporate law because takeovers promote market efficiency. This part first discusses the role of takeovers and then summarizes the debate over the deterrent effect of regulation that delays the takeover process.
Takeovers in the Market for Corporate Control
The corporate form provides firm managers with significant discretion as to the use of firm assets." 0 Tender offers are used to replace management who use their discretion in a way that does not maximize the target's value. 2 1 Potential acquirers, perceiving this suboptimal management 18. See, eg., Telvest, Inc. v. Bradshaw, 697 F.2d 576 (4th Cir. 1983 19. One concern motivating second generation statutes was the coercive nature of two-tier offers. A two-tier offer consists of a partial offer for control (first tier) followed by a merger (second tier). In partial tender offers, the bidder acquires a controlling bloc of voting shares and then proposes a merger. Office of the Chief Economist of the Securities and Exch. Comm'n, The Economics of Anyor-All, Partial and Two-Tier Tender Offers 6 (Apr. 1, 1985) (on file with the Yale LawJournal) [hereinafter OCE, Any-or-All]. In the "second-step freezeout" the target is merged into the acquirer and the minority (nontendering) shareholders are forced to accept a price below the first tender offer price. The consideration in this step is often paid in securities of the new corporation rather than cash. Id. at 8. This package of securities may be worth less than the price paid to shareholders who tendered in the first step. Some commentators argue that the possibility of being frozen out unfairly coerces shareholders into tendering their shares whether or not they feel that the potential takeover is best for the firm. This creates a type of "prisoners' dilemma" in which target shareholders tender for fear of being frozen out later. See, e.g., Bradley, Interfirm Tender Offers and the Market for Corporate Control, 53 J. Bus. 345, 356 (1980) ; Two types of second generation statutes respond to this criticism-the fair price and the shareholder demand statutes. A recent study by the SEC, however, found little distinction between the coercive nature of two-tier bids and the general coercive pressure involved in the tender offer decision. OCE, Any-or-All, supra, at 26. During 1981-84, the average control premium paid in any-or-all offers, 59.6%, was similar to the average blended premium paid in two-tier offers, 54.5%. A blended premium is the sum of the control premiums paid to the shareholders in each tier, weighted by the proportion of shares receiving the premium over the total shares tendered. Id. at 3. As a result, the SEC concluded that no prohibition against two-tier tender offers is necessary. Id. at 26.
20. The separation of ownership and control in the corporate form creates agency costs, the sum of the costs arising from the monitoring of management's performance by shareholders, expenditures by managers to convince shareholders that they will not shirk (bonding costs), and residual losses caused by managerial self-dealing. See Alchian & Demsetz, Production, Information Costs, and Economic Organization, 62 AM. ECON. REv. 777, 781-83, 787-94 (1972) 305, 308-10 (1976) . For a discussion of agency costs in the corporate form, see generally Brudney, Corporate Governance, Agency Costs, and the Rhetoric of Contract, 85 COLUM. L. REv. 1403 (1985) .
21. Tender offers are a check on management's discretion because they may change control of the firm despite the opposition of target management. See Fischel, supra note 1, at 2 (tender offer most effective means of replacing entrenched management).
[Vol. 97: 1193 of resources, may attempt takeovers for a variety of reasons: a potential acquirer may anticipate either synergistic gains, including economies of scale, 2 or monopolistic gains from a merger with the target; the acquirer's management may nevertheless think that the target is a good long-term investment; the acquirer may feel that the firm is a "bargain purchase"; 2 " or, most important, the acquirer may seek a gain by taking over the firm and managing its assets more efficiently. 2 The threat of takeovers monitors management's performance and increases the firm's market value generally by reducing the agency costs created by management diversion of assets. 25 183, 194-95 (1983) (concluding that gains produced in tender offers are created by synergy, not the bidder's communication that target is undervalued, since stock price gains from announcement of unsuccessful tender offers dissipate if target not successfully acquired within five years).
Synergy may come from financial efficiencies as well as financial economies such as tax savings. The latter is the only gain from economic activity that does not increase social wealth. Leebron Since 1980 , 2 J. EcoN. PERsP. 49, 55-56 (1988 (recent empirical evidence indicating target firms not undervalued by market since targets return to prebid levels after unsuccessful takeover attempts despite information disclosed during takeover contests).
24. If the target's stock is valued low in the market because it is poorly managed, an acquirer can profit by taking over the firm at the low market price plus a control premium and managing the corporate assets more efficiently. The stock price of the target will then rise to capitalize the improved earnings performance. This increase in the stock price of the target is predicted by the Efficient Capital Market Theory. For a more detailed discussion of the Efficient Capital Market Theory and the empirical evidence supporting the strong, semi-strong, and weak versions of this theory, see Fama, Efficient Capital Markets: A Review of Theory and Empirical Work, 25 J. FIN. 383 (1970) . For a discussion of this theory in the takeover process, see Easterbrook & Fischel, The Proper Role of a Target's Management in Responding to a Tender Offer, 94 HARV. L. REv. 1161 , 1165 -68 (1981 [hereinafter Easterbrook & Fischel, The Proper Role] .
When a firm is poorly managed, "the market price of the shares declines relative to the shares of other companies in the same industry." Manne, Mergers and the Market for Corporate Control, 73 J. POL. ECON. 110, 112 (1965) . This prediction is consistent with evidence cited by Easterbrook and Fischel that after adjusting for market changes, the price of a target's stock declines for some 40 months preceding a tender offer. Easterbrook & Fischel, Takeover Bids, Defensive Tactics, and Shareholders' Welfare, 36 Bus. LAW. 1733 , 1739 (1981 . The lower the price of the target's stock relative to the potential returns to shareholders under a more effective management, the more attractive a target is for takeover. Manne, supra, at 113. of potential targets are exempt from the threat of takeover to the extent that information costs, prevailing federal and state statutory constraints, and other factors increase the costs of takeovers or otherwise limit the ability of others to cause a change in control of the target. This amount of immunity from pressure in the market for corporate control 26 allows management to appropriate the firm's assets for its own benefit without fear of being replaced by shareholders. The threat of a takeover reduces management's ability to self-deal or to operate inefficiently and decreases agency costs by aligning management's interests with those of shareholders. The reduction of agency costs through takeovers leads to generally higher stock values by allocating these resources to more productive activities. Shareholders of the target who tender benefit from the premium that they receive for their shares. 2 " Moreover, shareholders in general benefit from the increased efficiency in the market for corporate control and in the operation of the firms that takeovers accomplish.
The Debate Surrounding the Effects of Delay on the Frequency of Takeovers
While promoting market efficiency benefits shareholders generally, takeovers may coerce and pressure individual shareholders to tender their shares. Federal and state regulation responded to this criticism of tender offers by providing target shareholders with more time to consider a tender offer. This time requirement may also benefit target management.
No. 1373, 94th Cong., 2d Sess. 12 (1976) ("Thus, the very possibility of a successful cash tender offer may exert a pro-competitive influence in the marketplace by keeping incumbent management 'on their toes,' and by forcing them to keep their firm efficient and successful.").
The threat of a takeover is not the only check on management's discretion. Managerial performance is also monitored by competition in the capital markets, the product markets, and the market for managerial talent. L. 540 (1984) . Moreover, when targets have substantial cash flows that are being reinvested at a lower rate of return by management than could be earned by the shareholders if the cash were distributed to them, a highlyleveraged takeover can reduce agency costs. The debt incurred to finance the takeover performs a monitoring function. Additionally, paying target shareholders a high control premium reduces agency costs by eliminating the pool of cash available for management self-dealing. EcoN. 141 (1983) (empirical finding supporting existence of competitive acquisitions market that alleviates separation of ownership and control problems, efficiently allocates resources, and eliminates need for state and federal securities regulation).
27. "The source of the premium is the reduction in agency costs, which makes the firm's assets worth more in the hands of the acquirer than they were worth in the hands of the firm's managers. Regulatory delay 2 " gives incumbent management time to formulate a strategy to resist a takeover, 9 such as initiating litigation against the offeror, 3 0 searching for a "white knight," engaging in a recapitalization, adopting poison pill plans or making a competing self-tender offer. Additionally, the Williams Act and second generation statutes mandate disclosure of some of the initial tender offeror's information and intentions concerning the target.," This allows later bidders to gain the benefit of the first bidder's research of the target, or the "sunk costs" that the first bidder has invested." 2 This may lead to a bidding war, or an auction, among potential acquirers. 3 3 Commentators predict that the delay required by state statutes will facilitate an increase in auctions among bidders and thus increase the control premium offered to target shareholders. Academic commentators sharply disagree over whether regulation that increases the control premiums paid to target shareholders is desirable. One view is that increasing control premiums makes the market more efficient because it allocates the resources of each target to the party who values them the highest. 5 The bidder who values the assets most highly is necessarily the one who anticipates the most efficient use of them. Target shareholders will gain from the higher control premium. 3 " General shareholder wealth will be increased because this mechanism allocates scarce resources to their most productive uses with fewer transaction costs than a non-auction process that relies on the acquirer to later resell the target assets to their most efficient user. 3 L. REV. 51, 62-64 (1982) .
36. Professor Bebchuk notes that an auction-promoting rule prevents takeovers from occurring at low control premiums. Therefore, he argues, it allows target shareholders to receive a substantial share of the social gains generated by takeovers. Bebchuk, supra note 23, at 1040-41. However, Professors Easterbrook and Fischel note that increased control premiums received by target shareholders "are exactly offset by the bidder's payment and thus by a loss to the bidder's shareholders. Shareholders as a group gain nothing .... ." Easterbrook & Fischel, The Proper Role, supra note 24, at 1175. They also suggest that higher control premiums are a result of a pre-bid market price for each target that is lower than it would be if the takeovers were not impeded by statutory delay. See Easterbrook & Fischel, supra note 32, at 7 n.16.
37. See Bebchuk, supra note 34, at 39-42; Gilson, supra note 35, at 62-64. decreases the likelihood of takeovers in two ways. Although delay may promote auctions, it discourages the first bidder from incurring the substantial costs involved in identifying a takeover target and making a tender offer."' Suboptimal searching activity would result in a decrease in the number of takeovers. Second, an increase in the control premiums increases the total costs of taking over a firm because the successful acquirer must pay more for each target share. The higher cost of each takeover thus deters takeovers at the margin. 9 Monitoring costs increase and shareholder wealth decreases because only the most poorly performing firms can be profitably acquired. Individually, target shareholders do benefit in specific instances from an auction because they each receive a higher price for their shares. But from an ex ante perspective, shareholders prefer more value-producing transactions because they are diversified and own both stock of acquirers and targets. 40 Lower control premiums are beneficial if they result in more takeovers. 41 Therefore, these commentators argue that shareholder wealth will be increased by a rule which decreases the costs of takeovers, thereby making the valuation of firms and the market for corporate control more efficient. 4 2 Other commentators argue that rules which impose delay 43 do not sig-
38.
Proponents of this view note that first bidders incur significant searching costs, including time spent by the management of the potential acquirer in evaluating the target and maintaining access to large amounts of capital. They predict that "free riding," made possible by mandatory disclosure, decreases the incentives for the first bidder to incur these searching costs. Under this view the ability of the initial bidder to recover searching costs through the sale of a bloc of stock at a premium if another bidder acquires the target is not sufficient incentive for a potential bidder to incur substantial searching costs. See Easterbrook & Fischel, supra note 32, at 5-7.
39. The effect of increasing the control premium on the frequency of takeovers is critical in determining whether shareholder wealth is maximized. Both sides of the debate agree that shareholder wealth is maximized by increasing the expected takeover premium (the probability of a successful tender offer multiplied by the control premium paid). Bebchuk, supra note 23, at 1034; Easterbrook & Fischel, The Proper Role, supra note 24, at 1164, 1178 n.4. Traditional demand theory is applied to this debate by Coffee, supra note 24. If the demand for corporate control were elastic as Easterbrook and Fischel assume, then auction rules that increase the cost (premium), would decrease the number of takeovers and shareholders in general would suffer. On the other hand, if the demand for corporate control were inelastic, then increasing the control premium would not affect the frequency of takeovers and shareholder wealth would be maximized under a rule that promotes auctions. The debate may never be definitively resolved. Professor Coffee concludes that "[a]lthough there is evidence that fewer offers have been made as premiums have increased, we lack reliable data by which to estimate the elasticity of the demand curve for corporate control." Id. at 1180.
40. See Easterbrook & Fischel, supra note 32, at 8-9. Even nondiversified shareholders gain by reducing delays and agency costs since these shareholders do not know beforehand whether their firm is a target or a bidder. Id. at 9.
41. See Easterbrook & Fischel, The Proper Role, supra note 24, at 1179. 42. Id. at 1175-80. 43. Professor Bebchuk, the principal proponent of this view, does not advocate the current second generation statutes. Provisions that assure that the same price is paid in a two-tier acquisition, such as the fair price and shareholder demand statutes, distort shareholder decisions by systematically biasing shareholders not to tender since the second-step freezeout may not occur. This relates back to the prisoners' dilemma where shareholders acting individually will cause the bid to fail and thus no one receives the control premiums. See Bebchuk, Toward Undistorted Choice and Equal Treatment in Corporate Takeovers, 98 HARV. L. REV. 1693 REV. , 1735 REV. -44, (1985 . Professor Bebchuk proposed a regulatory scheme for value-maximizing takeovers that deals with the distorted choice and unequal treat- [Vol. 97: 1193 nificantly decrease the number of takeovers." They note that the bidder who first expends time and money to acquire information about the target may recoup some of this investment by buying shares of the target before announcing the tender offer and then selling at a premium if the bid is unsuccessful."' This possibility means that incentives to search for targets will not significantly decrease because of a rule promoting auctions.' 6 Additionally, the possibility of extracting a higher control premium provides target management with an incentive to search for an appropriate acquirer." Therefore, the number of management-initiated takeovers could increase. 4 
II. SECOND GENERATION STATE TAKEOVER STATUTES
This section examines the second generation statutes, compares the three types of second generation statutes, and discusses the way each may be expected to promote delay in the takeover process. Second generation takeover statutes were in effect in nineteen states during the period of our study. 49 The three representative types of takeover statutes are Indiana's "control share acquisition," 5 0 Maryland's "fair price," and Pennsylvania's ment problems faced by target shareholders. Id. at 1747-64. It is basically a control share acquisition scheme.
44. See Bebchuk, supra note 23, at 1037-38 (" [B] ecause current search activity is substantial, it is far from clear that a given increase in the incentives for search [by eliminating rules that promote auctions] will substantially increase the number of identified targets.").
45. Since the prospective bidder may acquire up to 5% of the firm's stock in open market purchases before making any disclosures, see supra note 14, a gain will be realized on the pre-offer purchase whether or not the original bidder's tender offer is successful, "a profit that might well reach two to four percent of the target's value." Bebchuk, supra note 34, at 31; Gilson, supra note 35, at 52-62.
46. While Professor Bebchuk acknowledges that a rule which does not promote auctions would encourage searching activity, the increased expenditures would not necessarily result in more beneficial acquisitions. Bebchuk posits that the market may already be near or at an optimal level of search. Thus the marginal benefits of increasing search for targets by bidders do not substantially exceed the marginal social costs. Bebchuk, supra note 34, at 33. Auction rules only discourage "foreknowledgemotivated" takeovers, those takeovers in which the acquirer's gain is a result of nonpublic information that the target is undervalued by the market. In foreknowledge-motivated takeovers, the social gain of accelerating the market adjustment of the target is less than the private gains to the searcher. . 229, 238 (1986) ("The probability that a nonmaximizing firm will be discovered varies directly with the amount of search for such firms. Since the amount of search itself varies directly with the net expected gain to search, lowering this gain ... must also reduce the probability. Auction proponents thus err in claiming that auctions have no adverse effect on search.").
47. Bebchuck, supra note 34, at 38.
48.
Id. at 38-39.
49. Most of the statutes have been amended and many states enacted statutes regulating takeovers after the period of our study. See e.g., Pamepinto & Heard, New State Regulation of Corporate Takeovers, The Nat. L. J., Sept. 21, 1987, at 26, col. 1. This discussion focuses only on the provisions in effect during the period of our study, 1981-86. 50. Ohio was the first state to enact a control share acquisition statute. The Indiana statute is the model for our discussion because of its notoriety after the CTS decision. See infra note 55 and accom-"shareholder demand" statutes. These statutes codify the more popular forms of charter amendments adopted by firms to fend off hostile takeovers. They differ from their predecessors 5 1 in that jurisdiction is confined to takeovers of "domestic" firms, those incorporated by the regulating state.
52 Moreover, second generation statutes allow firms to "opt out," or exempt themselves from the statutes' requirements.
During the period of our study, the control share acquisition statutes of several states were constitutionally challenged." In 1987, the Supreme Court upheld the Indiana control share acquisition statute in CTS Corporation v. Dynamics Corporation of America. 55 Overall, second generation statutes can be expected to increase the costs of taking over a firm. First, the provisions for shareholder approval introduce delay in the takeover process. This delay may facilitate auctions, resulting in increased control premiums. Second, the provisions for shareholder approval in all three types of statutes may cause control premiums to increase because the potential acquirers are pressured to offer higher control premiums to gain shareholder approval. The distinctive characteristics of each of the three types of statutes are set forth below. Ct. 1949 Ct. (1987 . These challenges may have had some effect on the number of takeovers under second generation statutes because potential acquirers may have expected the statutes to be declared unconstitutional.
55. 107 S. Ct. 1637 (1987). In a decision that surprised many, the Court reversed the Seventh Circuit Court of Appeals and held that Indiana's control share statute was not preempted by the Williams Act or violative of the commerce clause. The Court stated that the statute "furthers a basic purpose of the Williams Act" by protecting shareholders "from the coercive aspects of some tender offers." Id. at 1645-46. The Indiana statute was not preempted by the Williams Act because it is possible for corporations to comply with both and because the Indiana statute is consistent with the purposes of the Williams Act. Id. at 1644. The Court distinguished the Indiana statute from first generation statutes. Unlike the Illinois statute struck down in Edgar v. MITE Corp., 457 U.S. 624 (1982), Indiana's statute does not favor management, but "protects the independent shareholder against both of the contending parties," namely management and the offeror. CTS, 107 S. Ct. at 1645. Further, the Court held that the commerce clause was not violated because the statute has the same effect on all offerors for Indiana targets, therefore there was no discrimination against foreign bidders. Id. at 1648-49.
After the CTS decision, the Ohio control share acquisition statute was upheld. Veere, Inc. v. Firestone Tire & Rubber Co., 685 F. Supp.
(N.D. Ohio 1988).

A. Control Share Acquisition Statutes
The Indiana statute requires majority shareholder approval before any person may exercise the voting rights of control shares. 58 Control shares are those that would move a shareholder into any one of three ranges of voting power: at least 20% but less than 33.33%, at least 33.33% but less than 50%, or 50% or more. 5 Any person acquiring control shares must file an information statement with the target firm containing the identity of the acquirer, a statement of compliance with the statute, the present level of ownership, the range of voting power that the acquirer will possess if the acquisition occurs, and a representation that the acquirer has the financial capacity to make the control share acquisition." Control shares cannot be voted unless a majority of the shares, excluding those held by interested shareholders, are voted within fifty days of the filing to authorize voting rights." If the shareholders do not authorize voting rights for the control shares, the target may redeem the control shares. 60 Shareholder approval is not required if the acquisition is pursuant to a merger or share exchange where the target is party to the agreement."' These voting requirements delay the takeover process. 6 2 In addition, complying with federal proxy regulations in connection with the shareholder meeting increases the costs of the acquisition. Hawaii 63 , Minne- 62. By requiring a special stockholder vote, the Indiana statute enables the target's incumbent management to delay the tender offer for a fifty-day period following the disclosure of the acquirer's plans.
63. HAW. Rav. STAT. § § 416-171 to -172 (1986) , (effective from Apr. 23, 1985 to July 1, 1987), differed from the Indiana statute in defining the levels of control. A control share acquisition is one in which the potential acquirer moves into the following ranges: at least 10% but less than 20%, at least 20% but less than 30%, at least 30% but less than 40%, at least 40% but less than a majority, and at least a majority. Id. § 416-172(c)(4). If the control shares are acquired without first obtaining approval by a majority of the shares not held by the acquiring person or if the tender offer is not consummated within 180 days of shareholder approval, id. § 416-172(e) , the control shares lose their voting rights and become nontransferable for one year. During the year, the shares are also redeemable. Id. § 416-172(b). sota," Missouri, 6 " Ohio," 6 and Wisconsin 7 also enacted control share acquisition statutes.
B. Fair Price Statutes
Maryland's fair price statute 8 applies to all interested shareholders, those owning directly or indirectly 10% or more of the corporation, 69 who plan to engage in a business combination with a domestic firm. Under this statute, all business combinations must be recommended by the board and authorized by a supermajority vote of at least 80% of the company's total outstanding stock and at least 66.67% of the total stock held by those other than the interested shareholders." 0 There are two exceptions to the supermajority voting requirement: The potential acquirer may proceed without supermajority approval if the target's board of directors approves the transaction before the acquirer became an interested shareholder 71 or if the acquirer pays a "fair price" to remaining shareholders in a second-step freezeout. 72 A fair price is defined as the highest of the following: the highest price paid by the ac- (amended 1985, 1986, 1987) . This statute specified the same ranges of voting control as the Hawaii statute. As in the Hawaii statute, if a majority of the disinterested shareholders did not vote their approval, then the control shares became nontransferable and lost their voting rights for one year, during which time they could be redeemed by the corpora- quirer within the two-year period prior to the announcement of the business combination, the highest price paid in the transaction in which the acquirer became an interested shareholder, or the per-share market value on either the announcement date or date the acquirer became an interested shareholder, which may or may not be subject to a multiplier. 7 3 The fair price provision thus requires the acquirer to pay shareholders in the second step at least as much as shareholders in the first step received. By preventing the acquirer from freezing out the remaining shareholders at a lower price, the provision lessens the coercive pressure on the shareholder's decision to tender. 73. Id. § 3-603(b)(1)(i)-(iii). The "multiplier" is the highest per-share price paid by the acquirer within the two-year period immediately prior to the announcement of the tender offer, divided by the market value per share of the common stock of the same class or series on the first day of the two-year period on which the acquirer bought any shares of the target common stock. Id. The multiplier is used if it will result in a higher "fair price" figure. Id. § 603(b)(1). Thus, if the price of the target stock has risen since the acquirer began buying stock, the multiplier will be used to determine the "fair price" that minority shareholders will receive in a freezeout.
74. Professor Romano has identified the following reasons for the popularity of fair price statutes: their application to the second stage of a two-tier offer, their greater resistance to constitutional attack, their appeal on fairness grounds because shareholders in both steps are treated equally, and their similarity to the "shark repellent amendments" favored by target managements as a defensive tactic. Romano, supra note 11, at 118-20. By using decision-tree analysis to determine when rational shareholders would adopt each of the three types of antitakeover amendments, and studying the political dynamics of enacting second generation takeover statutes, Professor Romano has developed explanations for when and why certain types of takeover protection are adopted. Professor Romano concluded that shareholders of firms with widely-dispersed ownership will find the adoption of an antitakeover amendment in their interest. This conclusion, she notes, fails to explain why the enactment of these provisions at the state level rather than by the firm is necessary. Id. at 188.
75. Connecticut's fair price statute, CONN. GEN. STAT. § § 33-374a to -374c (1985) (effective June 4, 1985) conforms to the Maryland provisions. Id. § 33-374c(d).
76. Georgia's fair price statute, GA. CODE ANN. § § 14-2-232 to -235 (1985) (effective July 1, 1985) , is similar to the Maryland statute but does not use a multiplier to determine the fair price. See id. § 14-2-234. Firms must opt into the statute through a bylaw amendment for the statute to apply.
Id. § 14-2-235. 
C. Shareholder Demand Statutes
Under Pennsylvania's shareholder demand statute," 6 an interested shareholder or group of shareholders who acquires 30% of a firm's voting stock in a "control transaction" 8 7 must give prompt notice to all remaining shareholders that they are entitled to receive, upon written demand to the interested shareholder, the "fair value" of their shares in cash. 8 The fair value is determined as of the day prior to the beginning of the transaction in which the 30% control was obtained. The fair price computation includes the premium paid in the first step to acquire control of the corporation. 8 Requiring the interested shareholder to pay cash to all remaining shareholders converts partial tender offers into any-or-all offers. 0 In the second step of a two-tier tender offer, the acquirer must still obtain the approval of a majority of the shareholders other than the interested shareholders to effect a merger. 9 " As in the Maryland statute, the shareholder vote requirement is waived if so approved by a majority of the directors excluding those affiliated with the interested shareholder, or if the shareholders receive the highest price paid by the offeror in acquiring shares of ute parallels the Maryland statute. The three notable differences are an exception from the supermajority voting requirement if the business combination has been approved by at least 80% of the directors not associated with the acquirer, id., § § 79-25-3(i), 79-25-7(b)(v)(c); there is no exception for firms with prior interested shareholders; and an interested shareholder is defined as one owning 20% or more target stock. Id. § 79-25-3(l)(i). 1, 1985) . In addition to the voting exceptions specified in the Maryland statute, Virginia does not require a super-majority vote if the transaction was approved by a majority of the dissinterested directors; if the interested shareholder owned at least 80% of the voting shares for at least five years prior to the announcement date; or if the shareholder owns at least 90% of the voting shares. Id. § 13.1-727. Unlike the Maryland statute, the presence of an interested shareholder as of the effective date of the statute does not exempt a firm from the statute. 87. During the period of our study, a control transaction was defined as any acquisition by an individual or group acting in concert of shares capable of exercising 30% of the votes for electing directors.
Id. § 1910(B)(1), (4).
A shareholder group soliciting more than 30% of the proxies conceivably could be forced to pay cash for all the remaining shares. See Hersch & Kearney, supra note 11, at 449. Only those acquisitions involving tender offers were included in our study.
PA. STAT. ANN. tit. 15, § 1910(C), (D), (E) (Purdon Supp. 1987).
Id. § 1910(E).
90. Bidders may be reluctant to offer high control premiums under the shareholder demand statutes when they realize that the partial acquisition has become an any-or-all offer that cannot be terminated once they acquired 30% control.
91. PA. STAT. ANN. tit. 15, § 1409.1(C)(1) (Purdon Supp. 1987). Similar to the fair price statutes, the shareholder demand guarantee eliminates target shareholder fears that they will be frozen out at a lower price if they do not tender. the same class. 92 The Pennsylvania approach was followed by only two other states, Maine 9 3 and Utah." 4 III. REviEw OF THE ECONOMIC LITERATURE Federal and state regulation of tender offers and management defensive tactics that delay the takeover process have been subjected to extensive economic review. 95 Placing our results in the context of prior empirical findings sheds insight on our analysis and conclusions.
A. Studies of Federal and First Generation State Regulations
Two empirical studies used similar methodologies to examine the effects of the Williams Act and the first generation of state statutes. Professors Jarrell and Bradley found that the average control premiums paid to target shareholders increased from 32.47% before the Williams Act to 52.87% after its enactment. 96 The average control premiums paid to target shareholders in firms also subject to state regulation was 73.1% 9 ". They concluded that federal and state regulation had a deterrent effect on tender offers. 98 Guerin-Calvert, McGuckin & Warren-Boulton examined the effects of federal and state regulation on cash tender offers from 1962-80.", Their conclusions were consistent with Professors Jarrell and Bradley's finding that the Williams Act and state statutes increased both the average control premiums paid and the number of tender offers with multiple bidders. 1 "' 92. Id. § 1409.1(C)(2). 93. ME. REV. STAT. ANN. tit. 13-A, § 910 (Supp. 1987) (effective Sept. 19, 1985) . Maine's statute applies to control share acquisitions that entitle the acquirer to control over 25% of the voting power. The notice period is more specific than the "prompt" notice and response "within a reasonable time" requirements of the Pennsylvania statute. The acquirer must give notice within 15 days of the control transaction, id. § 910(3), and the shareholders have 30 days after notification to make a written demand to be paid cash for their shares. Id. § 910(4).
94. UTAH CODE. ANN. § § 16-10-2, 16-10-76.5 (1987) (effective Apr. 28, 1986). The Utah statute exempts transactions that have been approved by a majority of the board of directors from complying with the shareholder demand provisions. Id. § 16-10-76.5(6)(a). Using regression analysis, this study found that state regulation by principal place of business had a larger estimated effect on the control premium paid than other regulatory methods like state of incorporation. They concluded that the disclosure requirements and delays produced by state regulation increased the probability of an auction. 10 1 The authors drew no conclusions, however, as to the effect of the regulations on the success rate of bids. 10 2 Since neither of the above studies used a model to predict the number of takeovers that would occur in the absence of the state regulations, the extent of the regulations' deterrence could not be measured. Professor Smiley performed a regression analysis to measure the deterrent effect of first generation statutes on tender offers for targets headquartered or incorporated in states with such regulation. 1 0 3 Professor Smiley observed that 8.5% fewer takeovers occurred during 1972-1978 than predicted in the absence of state statutes. Thus, Professor Smiley concluded that the delay associated with extending the minimum offer period deterred tender offers . 4 
95.
B. Studies of Antitakeover Amendments
Empirical studies examining the effect of the adoption of antitakeover amendments on shareholder wealth have provided conflicting evidence. Professors DeAngelo and Rice's study of antitakeover amendments included those requiring supermajority shareholder approval of mergers, consolidations, and sales of assets and those requiring fair price payment to minority shareholders in a second-step freezeout following takeover. 1 0 5 They found weak preliminary evidence that adoption of these amendments entrenched management to the detriment of shareholders. 10 6 The authors observed insignificant abnormal returns after the adoption of antitakeover amendments. Professors DeAngelo and Rice, however, could not control for the signalling effects of adopting these amendments. Shareholders may believe that incumbent management would propose antitake-101. Id. at 20.
102. When studying unsuccessful takeovers, they acknowledged that "[tlhe proportion of unsuccessful takeovers... is an incomplete measure of the probability that a company will be taken over. Additional data on the population of corporations in each state and the numbers of attempted and successful takeovers in each state are required for a more complete picture of the effect of regulation on the success of takeovers." Id. We controlled for the population of corporations in each state, therefore, we can draw slightly stronger conclusions about the effect of the second generation statutes on the success rate of takeovers. A more comprehensive study of the effects of the statutes requires a theory that identifies those firms that should be targets. Such a study is beyond the scope of this Note.
103 over amendments only if a future takeover were highly probable. Therefore, positive market reactions in anticipation of takeover gains were predicted.' Professors DeAngelo and Rice argued that the absence of positive abnormal returns further supports the management entrenchment hypothesis.' Professors Linn and McConnell, however, found no support for the management entrenchment hypothesis.1 0 9 They found statistically significant positive average abnormal returns consistently over the periods between board announcement of the amendments' consideration, board approval and the shareholder authorization of the amendments." 0 These results suggest that shareholders benefit from the adoption of antitakeover amendments but are subject to the same signalling bias as the DeAngelo and Rice results.
The two more recent studies of the economic effect of antitakeover amendments found that adopting specific types of antitakeover amendment has a significant negative effect on the firm's stock price. Professors Jarrell and Poulsen concluded that the statistically significant abnormal negative returns experienced by firms adopting some types of antitakeover amendments were due to the market's characterization of them as detrimental to shareholder interests."' They found that fair price amendments did not cause abnormal returns to decrease significantly." 2 Relying on the Jarrell and Poulsen results, Professor Pound compared the direct effects of the supermajority and classified-board antitakeover amendments on the frequency and gain from takeovers.:" He concluded 107 EcON. 127, 155 (1987) . In their study of 649 fair price, supermajority, classified-board and authorized-preferred antitakeover amendments proposed from 1979 to 1985, Jarrell and Poulsen observed a statistically significant decrease of 1.25% in the cumulative abnormal returns. Id. at 143. Supermajority, classified-board, and authorized-preferred stock amendments together produced a statistically significant negative return of 2.95%. Id.
112. Id. Fair price amendments are currently the most popular form of antitakeover amendment. For a discussion of the purpose, effects, and proposals to repeal fair price charter amendments, see Jaenicke, Fair Price Provisions: Background Report D, Investor Responsibility Research Center Report (Feb. 1987 that these amendments have insignificant effects on control premiums, deter takeover bids despite their signalling effect, and make companies more likely to resist and to succeed in resisting takeover attempts than firms without antitakeover amendments. 1 14
C. Studies of the Market Reaction to the Enactment of Second Generation Statutes
Several studies have examined market reaction to the enactment of state statutes regulating tender offers. An event study by the Office of the Chief Economist of the SEC measured the stock price reactions of Ohio firms to the enactment of the Ohio control share acquisition statute. 115 The study observed a statistically significant decline in the stock price of 1.68% for the three days surrounding passage. This represented a loss of $754 million to shareholders of Ohio corporations. 1 1 6
A similar event study by Schumann measured the effects of the proposed and the enacted New York takeover statutes on the stock price of New York firms. The first bill, not enacted, contained features of two types of takeover statutes -the control share acquisition and the shareholder demand statutes. The insignificant abnormal negative returns that accompanied announcement of the first bill were followed by significant positive abnormal returns when the bill was vetoed.
117 These results indicated that the market perceived this bill as detrimental to shareholders of New York corporations. After the bill containing a five-year prohibition against business combinations with a 20% or more interested shareholder was announced, significant negative abnormal returns were observed. Thus, the overall loss to shareholders of New York corporations as a result of this bill's enactment was estimated at 1% or $1.2 billion. 1 18 Professor Romano performed an event study that measured the effect of the enactment of Connecticut's fair price, Missouri's control share acquisition and Pennsylvania's shareholder demand statutes on shareholder wealth. While her study observed a negative effect on stock prices, the results were statistically insignificant. 
118.
Id. at 39-40. 119. Romano, supra note 11, at 183-87. Although the enactment of the statutes did not significantly affect the stock price of all the New York Stock Exchange firms incorporated in these three states, this does not support the conclusion that second generation statutes have no effect on shareholder wealth. Professor Romano noted that any significant effect of the statutes on these potential targets may not have been discernable among the entire sample of firms because some firms are more likely to be targets than others. Id. at 182 n.133. [Vol. 97: 1193 These event studies suggest that the market perceives second generation statutes as detrimental to shareholders. Our study directly tests the effects of the second generation statutes on target firms to determine whether the market's evaluation of the statutes was accurate.
IV. EMPIRICAL TESTS
A. Methodology
We examined cash tender offers made for 242 targets from June 1, 1981 through December 31, 1986.10 The Williams Act has been in effect throughout the period of this study and had no effect on comparisons between the test and control groups. We compared tender offers for target firms incorporated in states with one of the three types of second generation statutes ("second generation firms") to tender offers for firms incorporated in states without second generation statutes during the period of our study ("nonsecond generation firms")., 2 First, we calculated the number of attempted takeovers that involved tender offers for targets incorporated in second generation states and in nonsecond generation states for the periods before and after the effective dates of the statutes, namely, the before and after intervals. 2 The number of attempted tender offers in each nonsecond generation and second generation state was then calculated as a percentage of publicly-traded firms incorporated in that state. 3 Since the second generation statutes 120. Tender offers for investment funds, real estate investment trusts, insurance companies, banks, and utilities were excluded from this pool because companies in these regulated industries are usually exempted from general takeover statutes.
ADP Network Services provided a list from the Mergers and Acquisitions Journal database of all cash tender offers for publicly-traded companies with assets greater than $1 million. This database included the tender offer terms, announcement date, offer prie, and expiration date. We obtained the state of incorporation of each firm from its 10-K filing with the Securities and Exchange Commission, FINANCIAL STOCK GUIDE SERVICE, DIRECTORY OF OBSOLETE SECURITIES (1982) (1983) (1984) (1985) 1982-1987 eds.) . Each firm's state of incorporation was verified by using at least two of the above secondary sources.
121. Several states enacted statutes regulating tender offers after the effective date of our study. See supra note 11.
122. For second generation states the before intervals began with the date in each state when the first generation statute was no longer enforced and ended with the effective date of the second generation statute. The after interval for each state was from this effective date until December 31, 1986.
In all nonsecond generation states, the before period began January 1, 1983 and ended December 1, 1984. This dividing date was determined by calculating the average period following the MITE decision, 29 months, before each state enacted its second generation statutes. The after period for all nonsecond generation states was December 1, 1984 through December 31, 1986 . The number of publicly-traded firms on the New York Stock Exchange (NYSE), the American Stock Exchange (ASE) and Over-the-Counter (OTC) in June, 1984 was the base figure for our comparisons. We manually tallied the number of publicly-traded firms incorporated in each state by were enacted at different times, the before and after intervals for each second generation state varied in duration and covered different time periods. Some observed differences in the number of attempted tender offers in nonsecond generation states, therefore, can be attributed to the different market conditions that existed in the different second and nonsecond generation intervals being compared. To control for market conditions, we determined the number of tender offers made in all nonsecond generation states during the same before and after intervals used for each second generation state.
Second, we determined the success rate of acquisition attempts involving tender offers. This measures the percentage of companies identified through tender offers as targets that were successfully acquired. We considered an acquisition to be successful if there was a change in control of the target, but this change did not have to be accomplished through a tender offer. To measure the effects of the statutes from the perspective of bidders, we also determined the percentage of successful tender offers 1 2 before and after the enactment of the statutes.
Third, we determined the percentage of target firms for which multiple bids 12 5 and auctions 128 occurred. These indicate the extent that statutory delay induced the bidder to increase the price or enabled subsequent free riders to enter the bidding process.
Fourth, we determined the average control premium paid to target shareholders. This is the average increase in the price paid per share as a result of the tender offer, or the difference between the tender price paid and the price of each target's stock forty trading days before the announcement of the tender offer, expressed as a percentage of the latter, adjusted for stock dividends and splits. (1984) . We excluded firms principally engaged in specifically regulated industries discussed supra note 120. Without adjusting for the total number of firms that could be affected by a statute in each state, the comparisons would be skewed towards finding a greater change in the second generation states because they generally have fewer incorporations than the nonsecond generation states.
124. We used Jarrell and Bradley's definition: a tender offer is successful if an acquirer purchased more than 50% of the shares sought. In an any-or-all tender offer, the number of target shares outstanding was used as the number of shares sought. Jarrell & Bradley, supra note 96, at 388 n.40.
125. We defined a multiple bid as a takeover attempt involving only one bidder who increased its tender offer price.
126. We defined an auction as a takeover attempt involving an initial tender offer followed by at least one other bidder making a tender offer, a merger proposal, or a recapitalization proposal. Defensive techniques employed by target management that did not change the ownership of the firm and actions pursuant to a shark repellent amendment did not constitute an auction unless they resulted in another offer to target shareholders.
127. We obtained the tender offer price was obtained from the Mergers and Acquisitions Journal database; the price of the target's stock was obtained from the DAILY STOCK PRICE RECORD for the American and New York Stock Exchanges.
The Yale Law Journal [Vol. 97: 1193 shareholders in each group using a market model regression. 12 8 The daily abnormal returns of each firm were determined for the period between 40 trading days before and 90 trading days after the tender offer was announced. 12" The daily abnormal returns of the firms in each group were then averaged to arrive at the daily average residual of the portfolio. The daily average residuals were then cumulated for each day of the test period to determine the portfolio's cumulative abnormal returns (CARs). The CARs measure the changes in each firm's market price that are not attributable to changes in market conditions. We used the 95% confidence interval for statistical significance. 13 0 We calculated control premiums and cumulative abnormal returns for one test group' and two control groups.' The first control group, the "second generation control group," consisted of attempted tender offers initiated in states that adopted second generation statutes after the applicable first generation statutes were enjoined, declared unconstitutional, or repealed, but before the state enacted a second generation statute. k =,tr" + BR where R. is the estimated return of firm i at time t, tQ . is the estimated itercept term of firm s, B is te estimated slope of the return on stock i and the market return regression, and R. , is the market return at time t.
Using a FORTRAN program, the cc and B, terms were estimated by using the firm's actual returns for the periods from t = -100 to t = -40 and t= 90 to t = 135. The specific regressions were then run for each firm for the period from t = -40 to t = 90 and the Rit was calculated. The error terms, or residuals, e. , represent the differences between the expected returns and the actual returns. Thus, Rit = Rit " e.,. The FORTRAN program used the Center for Research in Security Prices, University of Chicago (CRSP) database (1986) to obtain the daily stock returns.
See Brown & Warner, Using Daily Stock Price Returns: The Case of Event Studies, 14 J.
FIN. EcON. 3 (1985) (study examining potential difficulties of using daly stock return data in event studies concluded that results using daily stock data are straightforward).
130. A 95% confidence interval means that differences between the test and control group results are considered statistically significant only if there is less than a 5% probability that the differences are due to sampling error rather than real differences between the groups.
131. The test group consisted of tender offers involving NYSE or ASE firms incorporated in second generation states that were the targets of tender offers announced during the effective periods of the statutes. OTC firms were excluded from the samples because their stock price information is not available on the CRSP tapes.
Tender offers were also excluded from this test sample if the target firm opted-out of the state statute. Two shareholder demand firms opted out of the statutes. This information was obtained through SEC filings, corporate reports of charter and bylaw amendments maintained by the New York Stock Exchange library, computer searches (NEXIS library, Papers file), and Wall Street Journal articles. The information was verified by letter or telephone conversations with corporate officers.
Because of the small number of takeovers in this sample, we aggregated the three types of second generation statutes. There was one control share acquisition firm, nine fair price firms, and six shareholder demand firms, for a total of 16 firms in the test sample.
132. We excluded target firms with antitakeover charter amendments similar to the fair price, shareholder demand, or a supermajority voting requirements. Therefore, our results were not confounded by the market's reaction to shark repellent amendments.
133. The beginnings of the control periods differ because first generation statutes were no longer enforced at different times. The date of the MITE decision, June 23, 1982, began the control period in each state unless the first generation statute was earlier invalidated in that state. The ends of the control periods differ since the second generation statutes were not enacted simultaneously. There were 6 control share acquisition firms, 10 fair price firms, and 1 shareholder demand firm, for a total other control group, the "nonsecond generation control group," consisted of tender offers for targets incorporated in states that did not enact second generation statutes during the period of our study. We pair-matched firms in the nonsecond generation control group to firms in the test group by industry, stock exchange, and announcement date.'"
We compared the control premiums of the test group to the control premiums of the second generation control group in one t-test. A second ttest was performed to compare the control premiums of the test group with those of the nonsecond generation control group. We also performed t-tests on the cumulative abnormal returns for the three portfolio abnormal returns cumulated to the 90th day (CAR90) to determine whether there was a significant difference in the abnormal returns earned by the target shareholders in any of the three groups.
B. Empirical Evidence
There was an increase in the number of attempted takeovers under all three types of second generation statutes and in states without second generation statutes. However, the increase in takeovers attempted for second generation states was smaller than for nonsecond generation states -38.46% compared to 85.71%. This difference is less when the total number of targets was calculated as a percentage of publicly traded firms -1.54% in second generation states as compared to 2.46% in nonsecond generation states. Among the second generation states, shareholder demand states experienced the largest increase in the number of takeovers attempted. The results are summarized in Table 1. of 17 firms in the second generation control group. This control group was not matched to the test group by industry or size. Unlike a capital asset pricing model regression, the results of a study based on the predicted errors of a market model regression are not biased by failing to control for firmspecific variables. Jain, Relation Between Market Model Prediction Errors and Omitted Variables: A Methodological Note, 24 J. Acct. REs. 187 (1986) .
134. This control group consisted of 16 firms and was used to account for the confounding factors that might result from the comparison between takeovers in test and control groups separated over time. To control for differences in market conditions over the period of our study, 135 we compared the number of takeover attempts in each second generation state before and after the enactment of the second generation statutes with takeover attempts in all nonsecond generation states during the same time period, adjusting for the number of publicly-traded firms in each state. These results are shown in Table 2. 135. See supra note 122 and accompanying text. These results do not differ significantly from those shown in Table 1 when market conditions were not controlled. The increase in takeover attempts was greater in eight states when the second generation statutes applied. The increase in takeover attempts in second generation states was less than the increase of nonsecond generation states in eleven states.
The results of our second measure, percentage of successful acquisitions involving tender offers, are shown in Table 3 . This measure is an indica-tion of the percentage of those firms identified as targets through a tender offer that were ultimately taken over. There were no instances in the period before the enactment of second generation states in which a target was not acquired. Therefore, the occurrence of unsuccessful acquisition attempts after the enactment of the statutes caused the percentage of successful acquisitions to decline. By contrast, the acquisition success rate increased in nonsecond generation states over roughly the same time period. While this may suggest that second generation statutes, particularly the control share acquisition statute, helped targets remain independent, the sample size is too small to support such a conclusion. Factors not measured in our study such as target litigation or poison pills could also account for changes in the acquisition success rate.
[Vol. 97: 1193
Second Generation Statutes
To measure changes in the success rate from the perspective of bidders, we calculated the percentage of tender offers made during the before and after intervals that were successful. The results are shown below. The success rate of tender offers decreased for second generation firms after the enactment of the statutes, while the success rate was almost constant for nonsecond generation firms. Among second generation firms, the success rate decreased for both control share acquisition and fair price firms and increased for shareholder demand firms. The unusually large number of successful offers in shareholder demand states resulted in an overall higher success rate for second generation firms. The presence of a control share acquisition or fair price statute appeared to decrease the likelihood of a successful offer.
The third measure revealed an increase in the percentage of multiple bids under both the fair price and shareholder demand statutes and a decrease under the control share acquisition statutes. Overall, the percentage of multiple bids increased in second generation states while it declined in nonsecond generation states. The results are summarized in Table 5 . 
1988]
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The percentage of auctions declined under the control share acquisition and shareholder demand statutes and remained the same under the fair price statutes. Overall, the incidence of auctions declined after the enactment of the statutes in second generation states while it increased in nonsecond generation states. Calculating the percentage of targets experiencing multiple bids or auctions revealed almost no change under the second generation statutes compared to a small increase in nonsecond generation firms over roughly the same period. 136 Table 6 presents the results of our fourth measure-average control premiums for the test and control groups. The average control premium' 31 8 in states after the first generation statutes were no longer applied but before the states enacted second generation statutes was approximately 62.96%. The average control premium paid under second generation statutes was 47.76% and the average premium paid to shareholders of nonsecond generation firms was 50.89%. While the average control premiums paid in the second generation control group appears to be higher than the average control premiums paid in the 136. Using the average enactment date of the statutes, December 1, 1984, as the dividing point for both second and nonsecond generation states produced opposite results.
137. A t-test was performed to determine whether to accept or reject the hypothesis that the true population means of the control and test groups are equal. We used the t-distribution to perform the test because it is more reliable than a normal distribution when there are fewer than 30 observations. If the population means were the same, then the existence of the second generation statutes had no effect on the control premiums received by target shareholders in the takeover.
138. We excluded one firm with a negative control premium from the test group. The offer, made below the t=-40 price, was uncontested and successful. There were no unusual events reported concerning the target to account for this lower tender offer price or its success. We then omitted the match for this firm from the nonsecond generation control group. test and nonsecond generation control groups, the difference is not statistically significant.
The fifth measure are the cumulative abnormal returns. 1 " 9 The CAR90 was 9.4% for the nonsecond generation control group, 62.9% for the second generation control group, and 17.3% for the test group. Figures 1-6 plot the CARs along the time intervals surrounding the announcement date of the tender offer for each of the three samples for the 40 trading days before the announcement of the tender offer to 60 trading days afterwards and for the 40 trading days before the announcement of the tender offer to 90 trading days afterward.
1 40 T-tests were performed to determine whether the CAR90 for each group represented a significant abnormal return.
139. We calculated the cumulative abnormal returns excluding one firm with a negative control premium from the test group and its match from the nonsecond generation control group. See supra note 138.
140. The t-statistics for the CAR90 of the nonsecond generation control group, the second generation control group and the test group were 1.34, 3.83, and 2.26 respectively. 
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At the end of the period, the cumulative abnormal returns for both the test and second generation control groups were indeed statistically different from zero. The CAR90 of the nonsecond generation control group, however, was not statistically significant. By comparing the CAR90 for the test group with the CAR90 for the nonsecond generation control group, it appears that the presence of second generation statutes increased returns to target shareholders. Yet the CAR90 of the second generation control group was much higher and also statistically significant.
This suggests that the statutes themselves may not be responsible for producing abnormal returns for a longer period than under no state regulation. Indeed, when we examined the CAR60 for each of the three groups, the cumulative abnormal returns were all significantly greater than zero. When we examined the three portfolio CARs, the only pattern discerned was in the second generation control group, where the bulk of the abnormal returns occurred by the 60th day after the announcement date. More auctions and multiple bids occurred in the test and second generation control groups than in the nonsecond generation control group. Since auctions and multiple bids delayed the acquisition of these targets there were more residuals remaining to be cumulated in the test and second generation control portfolios. Since fewer firms were still being publicly traded at the end of the study period in the the nonsecond generation control group, 1 41 this may be the best explanation for the insignifcant CAR90.1 42
V. ANALYSIS OF RESULTS
This study was designed to provide direct evidence about the effects of second generation statutes. The results of our study indicate that the second generation statutes have similar effects on shareholder wealth as do comparable antitakeover amendments. 4 3 The second generation statutes appear to have decreased the threat of takeovers. While both second and nonsecond generation firms experienced an increase in takeover attempts over the period of our study, the increase for second generation firms was smaller than for nonsecond generation firms. This tends to support the 141. At t=90, average residuals were being calculated and cumulated within the portfolio for the two remaining firms in the nonsecond generation control group, the three firms in the second generation control group and the six firms remaining in the test group. 142. It may be possible that matching the nonsecond generation control group with the test group gave us a sample that did not represent nonsecond generation firms. For comparison, we compiled a random sample consisting of 25 nonsecond generation firms. We numbered every nonsecond generation firm that was the target of a tender offer initiated after December 1, 1984. We then selected 40 firms using the random numbers table in E. MANSFIELD, STATISTICS FOR BUSINESS ECONOMICS: METHODS AND APPLICATIONS, at A14 (2d ed. 1983). Since some of the observations necessary to estimate the firm's specific8& and B, see supra note 128, were not available, 15 firms were excluded from the random portfolio. Unlike the matched nonsecond generation control group, the CAR90 of the random nonsecond generation portfolio was 41.48%, significantly greater than zero.
143. See supra text accompanying notes 105-114. prediction that rules that impose delays on the takeover process will deter takeovers because they discourage searching activity, 14 ' and tends to contradict the hypothesis that facilitating auctions will not reduce the number of takeovers because there is an excessive level of search for targets. 145 The percentage of takeover attempts in which the target successfully remained independent increased both in the absolute and relative to nonsecond generation firms. Second generation statutes may have contributed to the ability of target management to resist takeovers. The decline in the percentage of successful acquisitions and the percentage of successful tender offers under second generation statutes may have been a deterrent that contributed to the smaller increase in takeover attempts.
14 6
The second generation statutes had an insignificant effect on control premiums. The absence of higher control premiums when additional statutory delay is introduced was not predicted by either regulation proponents or opponents. Multiple bids normally result in a higher tender offer prices and thus in increased control premiums; the same result was expected when takeovers are aggregated. Our result is inconsistent with Professors Jarrell and Bradley's finding that regulations increase control premiumsI47 but consistent with Professor Pound's conclusion that supermajority, staggered board, and authorized preferred antitakeover amendments deterred takeovers, made management more likely to succeed in resisting takeovers, but do not increase control premiums. There are several possible interpretations of the insignificant effect on control premiums. In anticipation of having to pay the first-step price to shareholders frozen out in the second step if the board or shareholders did not approve the transaction, bidders may have blended their first and second-step offer price, resulting in a lower initial offer price. Another explanation is that the effects of the second generation statutes were overshadowed by management-initiated defensive tactics such as poison pills, lock-ups, litigation, and antitakeover amendments employed by both second and nonsecond generation firms.
The second generation statutes increased the incidence of multiple bids but decreased the incidence of auctions relative to nonsecond generation 144. See supra notes 38-39 and accompanying text. 145. See supra notes 44-48 and accompanying text. As in any statistical study, there is the possibility that omitted variables may make the observed changes not solely attributable to takeover regulation.
146. However, without an econometric model predicting the number of takeover attempts that would occur in each state in the absence of second generation regulation, limited inferences may be drawn.
147.
See supra text accompanying note 97. A survey of tender offers made during 1986 observed a declining trend in control premiums during recent years. Average control premiums in 1986 were 30.5%, 27.2% in 1985, 31% in 1984, and 39% in 1983. This study based its calculation on control premiums on the target's market price two weeks before the offer rather than the forty-day period used by Jarrell and Bradley and in our study. states. This suggests that the delay and shareholder or board approval provisions of the statutes gave target management more leverage to both resist an offer and demand a higher price, while the requirements of the statutes deterred additional bidders from entering the contest.
Finally, the second generation statutes increased cumulative abnormal returns after takeover. The positive cumulative abnormal returns, however, were not as great in takeovers subject to the second generation statutes as they were in takeovers occurring in these same states when only the federal Williams Act applied. The second generation control group consisted of earlier tender offers. Therefore, changes in economic conditions not accounted for by the market model could be responsible for our results. When we compared the test group with the nonsecond generation control group, specifically matched to the test group to control for changes in economic conditions, the cumulative abnormal returns were significantly higher in the test group. This may reflect a market expectation of the decreased probability of freezeout at a lower value. To this extent, shareholders of target firms benefited. However, shareholders generally may have been made worse off by the statutes because they had less opportunity to participate in these profitable transactions and a decreased threat of takeovers monitors the market for corporate control less efficiently.
When these results are considered together, second generation statutes did not appear to maximize shareholder wealth. Under the narrow view, the statutes had no effect and under the broader view they had a negative effect. " " Under the narrow view of shareholder wealth, the statutes are evaluated for their effect on the amount received by target shareholders in the tender offers. Because the statutes had an insignificant effect on control premiums, they failed to maximize target shareholder wealth. According to an indication of more general shareholder wealth recognized by both sides of the debate-the expected takeover premium, " 9 the wealth of shareholders of firms incorporated in states with second generation statutes was decreased by second generation statutes. The expected takeover premium is the product of the average control premium and the likelihood that a takeover will occur. Since there was an insignificant effect on control premiums under the statutes and the likelihood of a takeover was less than in states without second generation statutes, shareholders were relatively worse off under the second generation statutes. The second generation firm shareholders had a relatively smaller chance of receiving the same control premium as nonsecond generation firm shareholders. Thus, our results of the second generation statutes' direct effects confirm the market's negative reaction to their enactment as being detrimental to shareholders.
Shareholders generally were made worse off by the decreased threat of takeovers. Takeovers police the market for corporate control. Thus, fewer takeover attempts and a smaller percentage of successful takeovers increased agency costs because takeovers were less effective as a constraint on inefficient management. 1 50 Moreover, to the extent that takeovers were deterred by the statutes, fewer market inefficiencies were corrected through the takeover process.
CONCLUSION
This Note provides some empirical evidence concerning the effects of second generation statutes on shareholder wealth. The evidence indicates that the statutes deterred takeover attempts, reduced the likelihood of a successful acquisition, increased the incidence of multiple bids, decreased auctions, and increased positive abnormal returns, but had an insignificant effect on the control premiums received by target shareholders. Although shareholders were generally harmed financially by the statutes, the data could not provide definitive answers to some of the issues raised by tender offer regulation. However, our study provides evidence for legislators to consider before enacting these types of statutes for the purpose of promoting shareholder wealth.
150.
See supra text accompanying note 26.
